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(prose), for Appellant
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Attorney at Law
1618 Idaho Street, Suite 106
Lewiston, Idaho 83501
Telephone: (208) 743-3035
Facsimile: (208) 743-1220
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IN THE SUPREME COURT OF THE STATE OF IDAHO
USHA SHARMA,
Plaintiff/Respondent,
vs.
NIRAJ SHARMA,
Defendant/Appellant.
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CASE NO. 41961

RESPONDENT'S BRIEF

APPEAL FROM THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
HONORABLE CARL B. KERRICK, PRESIDING
CV2012-00657
Memorandum Opinion and Order on
Appeal form the Magistrate Court

Case number from the District Court:
Appeal from:

ISSUES ON APPEAL
1. Whether the District Court's Memorandum Opinion and Order determining the
Magistrate Court's ruling granting Plaintiff/Respondent a divorce was supported by
substantial and competent, although conflicting, evidence and would not be disturbed on
appeal should be affirmed.
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2. Whether the District Court's decision affirming the Magistrate Court's decision to
exclude evidence of property matters as the issue of property division was not before the
Court should be affirmed.
3. Whether the full Transcript entered by stipulation of the parties and Errata Sheet entered
without objection from the appellant and delivered to appellant's counsel at oral
arguments on the appeal before the district comi are properly before the Court.
4. Whether all other issues raised in Appellant's Brief are improperly before the Court and
should be dismissed.
5. Whether this appeal was brought frivolously, unreasonably, or without foundation and
attorney's fees should be granted to Respondent in accordance with I.C.

§

12-121, and

I.A.R. Rules l l.2(a), 41, and 35(b).
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STATEMENT OF THE CASE AND STATEMENT OF FACTS
The Complaint for Decree of Absolute Divorce, Summons, Motion for Out-of-State
Service, Amended Complaint for Decree of Absolute Divorce, Another Summons, Motion for
Out-of-State Service Amended, and Order for Out-of State Service Amended were served on the
defendant on the 8th day of May, 2012. An Answer was filed on May 29, 2012, the last day the
defendant could Answer before a default could be filed. A telephonic scheduling conference was
set for the 19th day of June, 2012. Attorney Wynn Mosman entered a notice of appearance on
June 18 th on behalf of the defendant. The scheduling conference was held on June 19, 2012, at
which the parties discussed the need for time to prepare for trial due to the possible need of
obtaining information and documents from Nepal. On July 18, 2012, Mr. Sharma fired Mr.
Mosman in a letter that made clear Mr. Sharma intended to represent himself. Mr. Mosman
withdrew providing the defendant with 20 days to find an attorney or enter a notice of
appearance on his own behalf.
The defendant entered a Notice of Appearance on his own behalf on the last day he could
do so before default could be filed. The plaintiff filed for default as plaintiff did not receive the
Notice of Appearance by the deadline. The defendant then filed an Objection on Application of
Default and other default documents. Within that document the defendant stated he would file
an amended answer and counter claim.
Plaintiff then filed for Summary Judgment. In the defendant's Motion for Hearing on
Summary Judgement [sic] on October 22 nd 2012; instead of sep (sic) 13 th proposed by plaintiff's
attorney, Paige M. Nolta, dated August 24, 2012, the defendant stated for the first time that he
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intended to find an attorney. On the morning of the Summary Judgment hearing, the defendant
faxed to the Court a document entitled Amended Answer to Amended Complaint for Decree of
Absolute Divorce with the Answer for Marriage Annullment [sic] Instead of Divorce. At the
hearing, the defendant did not appear and was not represented by counsel. It was determined that
the Plaintiff would not object to the Court hearing the matter at trial without making a decision
on the Motion for Summary Judgment. The Court stated the trial would not be continued from
the October 22, 2012, due to the length of time the matter had been set for trial. On the 3rd day
of October, Attorney Thomas W. Whitney entered a Notice of Appearance on behalf of the
defendant, and on October 16th entered a motion to continue trial. On October 1iii, the plaintiff
entered a motion and brief in objection to the motion to continue the trial and a hearing was set
for the next day on the issue. Counsel for both parties appeared at that hearing and the
magistrate denied the motion to continue. A trial was held on the plaintiff's complaint for
divorce and the defendant's counter-claim for annulment on October 22, 2012. A decree for
absolute divorce was filed on October 30, 2012.
The Plaintiff/Respondent, Usha Pandey Sharma, hereinafter "Usha," and the
Defendant/Appellant, Niraj Sharma, hereinafter "Niraj," were married in Kathmandu, Nepal on
December 12, 2009. [Tr p. 16, L. 13-16; p. 110, L. 14-15]. The marriage was an arranged
marriage to which Usha gave her consent, but under great pressure from her family. [Tr p. 16, L.
20 top. 19, L. 21; p. 29, L. 3-10; p. 95, L. 24 top. 98, L. 6; p. 110, L. 7-15; p. 111, L. 4-18; p.
112, L. 24 top. 114, L. 19]. There were between 600 and 800 guests at the wedding. [Tr p. 23, L
22 top. 24, L. 9; p. 128, L. 15 top. 129, L. 1]. A priest presided over the ceremony. [Tr p. 25, L.
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16-18]. The parties barely knew one another at the time of the wedding and Niraj returned to the
United States within a few days of the ceremony while Usha remained in Nepal. [Tr p. 17, L. 1314; p. 29, L. 3-13; p. 30, L. 4-19; p. 34, L. 1-9; p. 95, L. 8-21; p. 121, L. 9 top. 123, L. 6; p. 130,
L. 9-18]. A marriage certificate is not necessary to marry in Nepal; however, the parties did

obtain a marriage certificate to comply with U.S. Immigration requirements. [Tr p. 30, L. 11-21;
p. 130, L. 19 to pg. 131, L. 21].

It took more than a year, after the wedding, for the documents to be processed for Usha to
come to the United States. [Tr p. 30, L. 4-19; p. 34, L. 1-9; p. 130, L. 19 top. 132, L. 1; p. 132,
L. 14-18]. Between the time Niraj left Nepal following the wedding in December 2009 and the

time he returned to Nepal to get Usha at the end of March 2011, the parties had no in-person
contact. [Tr p. 35, L. 13-17]. There was conflicting evidence as to how often the parties had
contact, but Usha testified there was little contact between the parties via the phone or the
Internet during that period. [Tr p. 35, L. 13-17; p. 49, L. 17-19; p. 52, L. 20 top. 53, L. 7; p. 54,
L. 16-22; p. 55, L. 16] Usha did not want to go to the United States and she regretted her

marriage. [Tr p. 38, L. 24 top. 39, L. 5; p. 34, L. 10-11; p. 62, L. 15-20]. In June 2010, Usha
and her closest friend who was in Nepal, Ujjwol, decided to create fake wedding pictures in an
attempt to get Niraj to annul the marriage. [Tr p. 37, L. 21-24; p. 38, L. 6-12; p. 39, L. 4-12, p.
40, L. 24 top. 41, L. 2; p. 49, L. 20-23]. Usha, with the aid of some friends, borrowed clothes
and jewelry from a friend's mother and took pictures in front of a temple that was near the
friend's house. [Tr p. 65, L. 16 top. 72, L. 22; p. 75, L. 20 top. 76, L. 13]. Usha wanted the
pictures to look as much like a real wedding as possible so Niraj would believe the pictures were
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of a real ceremony. [Tr p. 37, L. 14 top. 38, L. 21]. The pictures were sent to Niraj, but instead
of contacting Usha to discuss the matter, Niraj called Usha's father. [Tr p. 39 L. 13-15; p. 49, L.
15-19; p. 52 L. 2 top. 54, L. 15; p. 74, L. 16-20; p. 78, L. 23 top. 79, L. 3; p. 134, L. 13-14; p.
138, L. 12 top. 140, L.13]. Niraj sought confirmation from Usha's family that she was not
married to someone else and when he received that, he then contacted Usha. [Tr p. 134, L. 13 to
p. 135, L. 19; p. 140, L.14-16]. By the time Niraj contacted Usha, her parents had made it clear
to Usha that they were extremely displeased with her and that if an annulment happened, her
mother would kill herself. [Tr p. 39, L. 13-24; p. 99, L. 9-18]. When Niraj contacted Usha she
assured him the pictures were false. [Tr p. 136, L. 24 top. 137 L. 10; p. 140, L.16-19]. Niraj was
satisfied that Usha was legally his wife and completed the process to bring Usha to the United
States. [Tr p. 40, L. 24 top. 41, L. 16; p. 135, L. 10-19; p. 140, L. 16-23; p. 144, L. 5 top. 145,
L. 17; p. 146, L. 14:19]. Niraj stated that he believed the pictures were false because Usha's face
was thicker and she was heavier in the emailed pictures than she had been at their wedding. [Tr
p. 134, L. 14 top. 135, L. 5; p. 137, L. 16 top. 138, L. 3; p. 144, L. 5-23; p. 216, L. 4-15]. At
the trial on the divorce, Niraj asserted that the pictures that were sent to him depicted a real
wedding that predated his wedding to Usha, although he admitted that Usha's face was thicker in
the pictures from their trip to New York than it had been at his wedding as well. [Tr p. 217, L. 8
top. 219, L. 7; p. 219, L. 25 top. 220 L. 6].
Usha came willingly, but unhappily, to the United States with Niraj, determined to be his
wife. [Tr p. 54, L. 16 top. 55, L. 2; p. 55, L. 12-21]

Niraj testified that he had no reason to

know that Usha was unhappy about the marriage. [Tr p. 147, L. 11-17; p. 150, L. 17-20; p. 155,
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L. 19 to p. 156, L. 1O; p. 161, L. 13-20; p. 219, L. 14-17]. Further, he stated she looked happy to
him in the pictures of them in New York admitted as Plaintiffs Exhibits 8 and 10. [Tr p. 218, L.
7-12; p. 219, L. 7-12; p. 219, L. 18-24]. Circumstances for Usha were unbearable in Maryland
living with Niraj and his family. She was subjected to a physical relationship she did not want,
worked without pay, was not allowed to make friends outside ofNiraj's family, so she moved to
Idaho with a cousin who she refers to as her brother. [Tr p. 43, L. 11 to p. 46, L. 5; p. 161, L. 1-6;
p. 161, L. 25 top. 163, L. 18]. In July or August 2011, Usha called Niraj's father and asked him
to send the jewelry she had been given at her wedding from her family members, guests, and
Niraj to her. [Tr p. 163, L. 23 top. 166, L. 6]. After that, Niraj decided the pictures of the fake
wedding were real. [Tr p. 166, L. 3 top. 167, L. 2; p. 183, L. 19-22]. Usha lived in Idaho for
more than six months before filing for divorce. [Tr p. 46, L. 6-8]. After Usha filed for divorce,
Niraj decided to counterclaim for annulment based on Usha having been previously married as
shown in the pictures he had been given, but dismissed as fake.
A trial was held on October 22, 2012, in which the court considered the Plaintiffs
Amended Complaint for Decree of Absolute Divorce and the Defendant's Amended Answer to
Amended Complaint for Decree of Absolute Divorce with the Answer for Marriage Annullment
[sic] Instead of Divorce. The trial began at 9:00 a.m. and produced more than six (6) hours of
actual hearing and 240 pages of transcript. The court granted Usha's claim for divorce and
denied Niraj' s claim for annulment. The Magistrate noted the issues were "who do you believe,"
and, "what does the evidence show." [Tr p. 232, L. 10-12]. As the finder of fact, the Magistrate
stated he also had to consider credibility and "who does the Court find to be more believable."

Respondent's Brief
Sharma v. Sharma

5

Nolta Law Office, PLLC
Paige M Nolta
Attorney at Law

[Tr p. 232, L. 21-24; p. 233 L. 5-7]. With regard to the counterclaim for annulment, the court
stated it was incumbent upon the defendant to show what he wanted and that the defendant's
case turned on whether or not Usha was married before she was married to Niraj. [Tr p. 236, L.
18-20]. The court pronounced that after listening to, weighing, and considering the evidence, it
did not find it to be true that Usha was married before she married Niraj. [Tr p. 236, L. 20-23].
The court found Usha's version of the facts, to which she testified, to be more accurate and
plausible than Niraj's version of the facts where they conflicted. [Tr p. 236, L. 23-24; p. 238, L.
5-7]. The court found Usha had established she was a resident of Idaho for more than six (6)
weeks before filing the Complaint, that irreconcilable differences were established, and granted
the divorce to Usha. [Tr p. 238, L. 7-22].
The defendant filed a notice of appeal on November 28, 2012. A notice of intent to
dismiss the appeal, filed on April 15, 2013, was sent by the court. Counsel for the
defendant/appellant filed a motion to retain the appeal on May 9, 2013, and an order retaining the
appeal and setting the briefing schedule was filed the same day. A transcript was lodged with the
court on May 10, 2013. Appellant's opening brief was filed on June 7, 2013. In preparing the
respondent's brief, it was discovered there were significant errors in the transcript including but
not limited to an entire section of the cross-examination of the plaintiff missing, and words and
sentences missing throughout. Counsel for both parties discussed the matter and decided to have
a conference call with the Judge. It was determined that all parties wanted an accurate transcript
to be presented to the court for the appeal and the briefing schedule would be vacated and re-set
when an accurate transcript was available. Another transcript was prepared that added
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approximately twenty-six (26) pages that were missing from the originally lodged transcript.
The new transcript still had significant errors. On the front page, the Magistrate's name was
spelled incorrectly. It stated the trial had been held in Moscow, when in fact it was held in
Lewiston. There were still missing and incorrect words and phrases. The transcriptionist, chosen
and paid for by the appellant or his counsel on his behalf, refused to amend the transcript further
so counsel for both parties discussed the matter and it was determined that the respondent would
enter an errata sheet and the appellant would not object.
The briefing and oral argument schedule was reset by order filed on December 3, 2013.
Oral Argument was scheduled for January 7, 2014. Respondent's brief was filed on December
18, 2013, the day it was due.
On January 6, 2014, the day prior to oral arguments on the appeal, Niraj's counsel of
record filed a motion to vacate and reset oral argument and for withdrawal of attorney. Usha
filed an objection on January 7, 2014.

Although the record is not before the Court, it was

determined that oral argument would go forward as scheduled and counsel would be allowed to
withdraw immediately following the hearing which is what occurred.

Usha was personally

present and represented by counsel. Niraj was not personally present at the oral argument, but
was represented by counsel. The parties stipulated to entry of the new transcript and both parties
submitted a copy of the new transcript to the Court.

Respondent's Errata to Transcript was

entered without objection by Niraj and with the stipulation of the parties that the court could
listen to the audio recording of the trial, if the court deemed necessary.
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The appellant entered a notice of appearance on his own behalf on January 21, 2014. The
memorandum opinion and order was filed on January 27, 2014. A Notice of Appeal was filed on
March 7, 2014, but the filing fee was not entered into the ROA until March 11, 2014. 42 days
elapsed on March 10, 2014. A motion to dismiss the appeal was filed by the respondent and an
objection to the motion to dismiss was filed by the appellant. The filing fee had been received
with the Notice of Appeal, but the clerk who handles appeals was not there that day so the fee
was not entered on the system until March 11, 2014.
The appeal was filed with the Court and Appellant's brief was scheduled to be submitted
by July 11, 2014. The appellant requested an extension of time to file his brief on July 8, 2014,
and the new deadline of August 8, 2014, was set. A notice of appearance was entered by Scott
Learned on August 1, 2014, on behalf ofNiraj. A motion to again extend the deadline was filed
on August 4, 2014. The deadline was extended to September 12, 2014. On September 8, 2014, a
Notice was filed regarding the possible withdrawal of the attorney of record. On September 10th
the attorney of record entered his motion to withdraw and briefing was suspended. On
September 12th an objection to the withdrawal of the attorney and to further continuances was
filed by the respondent. Appellant objected to the objection and the Court entered an Order
allowing counsel for the appellant to withdraw on September 16, 2014.
Niraj again entered a notice of appearance on his own behalf on September 19, 2014, and
his brief was scheduled to be filed by October 24th . Although untimely, on September 22

nd

the

respondent entered an amended notice of objection to withdrawal of the attorney and to further
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continuance to correct errors made in the first motion. Appellant's brief was filed on October 24,
2014, and Respondent's brief is due on November 21, 2014.

SUMMARY OF THE ARGUMENT
Overall, the Court will not consider claims made on appeal that are not supported by
relevant argument and authority in the opening brief. Here, in Appellant's Brief, the appellant
made many claims, but failed to relate any Idaho authority except with respect to the standard of
review and two I.R.C.P. Rules and two I.R.E. Rules. Appellant's Br. at 32 of 35, and 29 of 35.
As appellant's claims are not supported by relevant authority, the Court should not consider
them.
The Magistrate correctly determined the parties were legally married in Nepal,
irreconcilable differences existed between the parties, and the plaintiff/respondent, Usha Pandey
Sharma, had lived in Idaho longer than required to establish jurisdiction by the court. The
decision to grant a divorce to the plaintiff/respondent and deny the defendant/appellant's
counterclaim for annulment was supported by substantial and competent evidence. The evidence
was sufficient to support the court's findings of facts and the conclusions of law followed from
those facts. The decision of the district court affirming the decree of divorce entered by the
Magistrate Division of the District Court must be affirmed.
Property matters between the parties were irrelevant for the purposes of the trial on the
divorce. Whether a plaintiff may be able to assert a right to property if granted a divorce is no
stronger a motive for the plaintiff to want a divorce than it is for a defendant whose ex-spouse

Respondent's Brief
Sharma v. Sharma

9

Nol ta Law Office, P LLC
Paige M Nolta
Attorney at Law

might gain his property to fight for an annulment instead. The issue is irrelevant to whether or
not a legal marriage existed, and whether the plaintiff is entitled to relief as requested in the
amended complaint or whether the defendant was entitled to relief under the counterclaim.
Evidentiary issues are left to the sound discretion of the trial court and the trial court has broad
discretion with respect to admitting or excluding evidence. As the court did not have jurisdiction
to decide property matters, the Magistrate did not abuse its discretion in determining the issue to
be irrelevant to the issue of the existence of a legal marriage of the parties and whether an
annulment or divorce should be granted.

Therefore, the district court's affirmation of the

magistrate court's decisions with regard to this matter must be affirmed.
The additional, corrected transcript was entered by stipulation of the parties to replace the
previously lodged transcript. The errata sheet was entered without objection of the appellant. As
no objection was raised, these matters are not appealable issues. In addition, the appellant has
the burden of proof in this matter and has not provided a record of the hearing for the Court to
assess the issue.

Therefore, the additional transcript and the errata sheet were properly

considered by the district court and are properly in the record before this Court.
The appellant is not entitled to attorney's fees, but this matter was brought frivolously,
unreasonably, and without foundation by the appellant; therefore, the respondent is entitled to
attorney's fees under LC. § 12-121 and I.A.R. 11.2, I.A.R. 35, and I.A.R. 41.
All other issues the appellant attempts to raise were not raised for appeal in the district
court and therefore will not be heard by the Supreme Court.
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STAND ARD OF REVIEW
DIVORCE V. ANNULMENT:
A magistrate court's findings based on substantial and competent, though conflicting,

evidence shall not be set aside by the district court on appeal. See for example, Hawkins v.
Hawkins, 99 Idaho 785 (Idaho 1978).
If a reasonable trier of fact would rely on the evidence, the evidence is substantial.

McCormick Int'! USA, Inc. v. Shore, 152 Idaho 920,923,277 P.3d 3 367,370 (2012).

When this Court reviews the decision of a district court sitting in its capacity as an
appellate court, the standard ofreview is as follows:
The Supreme Court reviews the trial court (magistrate) record to determine
whether there is substantial and competent evidence to support the magistrate's
findings of fact and whether the magistrate's conclusions of law follow from those
findings. If those findings are so supported and the conclusions follow therefrom
and if the district court affirmed the magistrate's decision, we affirm the district
court's decision as a matter of procedure. Bailey v. Bailey, 153 Idaho 526, 529,
284 P .3d 970, 973 (2012) (quoting Losser v. Bradstreet, 145 Idaho 670, 672, 183
P.3d 758, 760 (2008)). Thus, this Court does not review the decision of the
magistrate court. Id. "Rather, we are 'procedurally bound to affirm or reverse the
decisions of the district court."' Id. (quoting State v. Korn, 148 Idaho 413,415 n.l,
224 P.3d 480,482 n.l (2009)).
Peylayo v. Peylayo, 154 Idaho 855, 858-59; 303 P.3d 214, 217-18 (2013). See also Fed. Home
Loan Mortg. Corp. v. Butcher, at pg. 3 (Idaho Oct. 29, 2014) (quoting State v. Doe, 156 Idaho

243,244,322 P.3d 976, 977 (2014) ((quoting Bailey v. Bailey, 153 Idaho 526,529,284 P.3d
970, 973 (2012))).
EVIDENCE OF PROPERTY RIGHTS:

Issues regarding the introduction of evidence are reviewed under an abuse of discretion
standard. Clair v. Clair, 153 Idaho 278, 282-83, 281 P.3d 115, 119-20 (2012). A trial court has
broad discretion in determining whether to admit or exclude evidence and a ruling admitting or
denying evidence will not be overturned unless the "ruling is a manifest abuse of the trial court's
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discretion and a substantial right of the party is affected." Clair, 155 Idaho at 282-83, 281 P.3d
at 119-20. A "trial court does not abuse its discretion if it (1) correctly perceives the issue as
discretionary, (2) acts within the bounds of discretion and applies the correct legal standards, and
(3) reaches the decision through an exercise of reason." Hopper et al v. Swinnerton et al, 155
Idaho 801,806,317 P.3d 698,703 (Idaho 2013) (quoting O'Connor v. Harger Constr., Inc., 145
Idaho 904,909, 188 P.3d 846, 851 (2008)).

ATTORNEY'S FEES:
A district court's decision with regard to award of attorney's fees under I.C. § 12-121 is
reviewed under an abuse of discretion standard. Sunnyside Indus. & Prof! Park, LLC v. Eastern

Idaho Pub. Health Dept., 147 Idaho 668, 673, 214 P.3d 654, 659 (Idaho App. 2009). The Court
reviews discretionary decisions of lower courts by conducting a "multitiered inquiry to
determine: (1) whether the lower court correctly perceived the issue as one of discretion; (2)
whether the lower court acted within the boundaries of such discretion and consistently with any
legal standards applicable to the specific choices before it; and (3) whether the court reached its
decision by an exercise of reason." Sunnyside Indus. & Prof! Park, LLC, 147 Idaho at 674,214
P.3d at 660.

ALL REMAINING ISSUES:
Issues not raised for appeal in the lower court will not be considered by the Supreme
Court. See for example, Michalk v. Michalk, 148 Idaho 224, 234, 220 P.3d 580,590 (Idaho
2009).

McPheters v. Maile, 138 Idaho 391, 397, 64 P.3d 317, 323 (2003).

Dire v. Dire-

Blodgett, 140 Idaho 777,779, 102 P.3d 1096, 1098 (2004).
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ARGUMENT
The Court will not consider claims on appeal that are not supported with relevant
argument and authority. As the Court outlined in Bach v. Bagley:
We will not consider an issue not "supported by argument and authority in the
opening brief." Jorgensen v. Coppedge, 145 Idaho 524, 528, 181 P.3d 450, 454
(2008); see also Idaho App. R. 35(a)(6) ("The argument shall contain the
contentions of the appellant with respect to the issues presented on appeal, the
reasons therefor, [sic] with citations to authorities, statutes and parts of the
transcript and the record relied upon."). Regardless of whether an issue is
explicitly set forth in the party's brief as one of the issues on appeal, if the issue is
only mentioned in passing and not supported by any cogent argument or
authority, it cannot be considered by this Court. lnama v. Boise County ex rel. Bd.
of Comm'rs, 138 Idaho 324, 330, 63 P.3d 450, 456 (2003) (refusing to address a
constitutional takings issue when the issue was not supported by legal authority
and was only mentioned in passing).
Where an appellant fails to assert his assignments of error with particularity and
to support his position with sufficient authority, those assignments of error are too
indefinite to be heard by the Court. Randall v. Ganz, 96 Idaho 785, 788, 537 P.2d
65, 68 (I 975). A general attack on the findings and conclusions of the district
court, without specific reference to evidentiary or legal errors, is insufficient to
preserve an issue. Michael v. Zehm, 74 Idaho 442, 445, 263 P.2d 990, 993
(1953). This Court will not search the record on appeal for error. Suits v. Idaho
Bd. of Prof! Discipline, 138 Idaho 397, 400, 64 P.3d 323, 326 (2003).
Consequently, to the extent that an assignment of error is not argued and
supported in compliance with the I.A.R., it is deemed to be waived. Suitts v. Nix,
141 Idaho 706, 708, 117 P.3d 120, 122 (2005). Bach v. Bagley, 148 Idaho 784,
790,229 P.3d 1146, 1152 (2010).
Hopper v. Swinnerton, 155 Idaho 801, 806, 317 P.3d 698,703 (2013).
Appellant did not provide the Court with the transcript of the oral argument in front of the
district court, and although Appellant's Brief lists case law with regard to a standard of review,
cites two Rules of Evidence, and two I.R.C.P. Rules, it did not provide any legal basis on which
the Court can assess his claims. All claims raised in the District Court should be affirmed, with
the exception of denying the award of attorney's fees to the respondent, and all other claims
should be dismissed.

Respondent's Brief
Sharma v. Sharma

13

No/ta Law Office, PLLC
Paige M No/ta
Attorney at Law

I.

THERE IS SUBSTANTIAL AND COMPETENT EVIDENCE TO SUPPORT THE
MAGISTRATE'S FINDINGS OF FACT AND THE CONCLUSIONS OF LAW
FOLLOW FROM THOSE FINDINGS; THEREFORE, THE DISTRICT COURT'S
DECISION AFFIRMING THE MAGISTRATE'S DECISION MUST BE
AFFIRMED.

The appellant, hereinafter "Niraj," has not provided any legal basis on which he could
prevail in his claim and has not provided a transcript from the district court that this Court could
use to assess the efficacy of the appeal from the district court. The Court should find this claim
to be without merit based on the lack of foundation provided by Niraj.

Further, Idaho law

supports affirming the district court's affirmation of the magistrate court's decision with regard
to the divorce granted in this matter.
Idaho recognizes marriages that occur in other countries or states. I.C. § 32-209. A
husband and wife may have different legal domiciles based on actual residence. I.C. § 32-702.
A divorce in Idaho may be granted to a plaintiff who has lived in Idaho for at least six weeks

prior to filing the complaint. LC. § 32-701. Exclusive original jurisdiction over the issue of
divorce is vested in the District and assigned to the Magistrate Division. I.C. § 32-715, I.C. §§ 1101, 1-103, 1-2208, 32-701 et seq., Second Dist. R. for Ct. Mgt. and Juris. of Magis. J. 3 (Feb. 1,
2006). Irreconcilable differences is a ground on which divorce may be granted in Idaho. LC.

§

32-616. The factual determinations of the Magistrate Court will not be set aside so long as there
is substantial and competent evidence to support the Magistrate's findings of fact. Peylayo v.
Peylayo, 154 ldaho 855, 858-59; 303 P.3d 214, 217-18 (2013). The conclusions of law will not

be reversed so long as the conclusions of law follow from those facts. Peylayo, 154 Idaho at
858-59, 303 P.3d at 217-18.
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A determination of whether the parties were legally married, whether the plaintiff had
resided in Idaho for a long enough duration for a divorce to be granted, and whether there were
irreconcilable differences are factual decisions for the Magistrate (trial) Court. In this matter,
there was significant testimony as to the wedding that occurred in Kathmandu, Nepal on the 1i

11

day of December, 2009, between Usha Pandey Sharma, hereinafter, "Usha," and Niraj. The
parties agree the wedding took place. The parties agree there were hundreds of guests, a priest
presided, and the legal and ceremonial requirements for a marriage in Nepal occurred on that
date. The parties sent out separate invitations to family and friends. A copy of the invitation
from Usha's family was entered into evidence in this matter as Plaintiff's Exhibit 1. A marriage
certificate is not required in Nepal for a legal marriage to take place, but one was issued to Niraj
and Usha as it was required for U.S. Immigration. Copies of the marriage certificates were
entered into evidence as Plaintiff's Exhibits 2 and 3. It was an arranged marriage between the
parties.
After the marriage, Niraj returned to the United States while Usha waited in Nepal for
more than a year. During that wait, Usha became extremely unhappy with the prospect of her
marriage and going to the United States. She and some friends faked pictures of a wedding in
order to try to get Niraj to annul the wedding. Pictures of the fake wedding were emailed to
Niraj. Niraj spoke with Usha's family prior to addressing the issue with Usha and Usha got in a
lot of trouble over trying to have the marriage annulled. Her mother even told Usha she would
kill herself if Usha pursued the annulment. Niraj investigated the veracity of the pictures and
determined they were not of a real ceremony and that Usha had not married before she married
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him. Niraj could see that Usha was heavier in the fake wedding pictures than she had been at
their wedding. Niraj also noted that Usha was heavier in the pictures of their trip to New York,
after he brought her to the United States, than she had been at their wedding. Niraj allowed the
process for issuing Usha's green card to be completed after he was shown the pictures and
determined them to be fake. Usha was brought to Bowie, Maryland, in the United States, on
March 31, 2011, by Niraj. She was subjected to a physical relationship she did not want, worked
without pay, and was not allowed to make friends outside of the Sharma family. In June 2011,
Usha and Niraj visited Usha's cousin in Lewiston, Idaho for a couple of days and then went back
to Bowie, Maryland.
On July 22, 2011, Usha returned to Lewiston, Idaho without Niraj.

She remained in

Lewiston with no intention of returning to Bowie from that date forward. In the summer of
2011, Usha called Niraj's father and asked him to have her jewelry sent to her. After that, Niraj
decided the pictures of the fake wedding he had been emailed before Usha came to the United
States were of a real wedding.
Usha filed for divorce in Lewiston, Nez Perce County, Idaho on March 29, 2012. The
petition was amended on April 3, 2012.

An Answer was filed on May 29, 2012, and an

Amended Answer To Amended Complaint for Decree of Absolute Divorce with Answer for
Marriage Annullment [sic.] Instead of Divorce was filed on September 13 and 17, 2012. A
motion to continue and an objection to that motion were filed and a hearing was held on October
18, 2012, where it was decided the trial would go forward as scheduled. A trial was held on
October 22, 2012, in which the Court found the plaintiffs version of facts where they conflicted
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with the defendant's were more accurate and believable, that the parties were legally married,
that Usha met the requirements for jurisdiction, and that irreconcilable differences existed. The
Court granted the divorce to Usha and denied Niraj's counterclaim for annulment.
Although some of the evidence presented by the parties conflicted, there was substantial
and competent evidence to support the Magistrate Court's determination that the parties were
legally married, Usha met the jurisdictional requirements, and Usha was entitled to a divorce.
The trial court, as the finder of fact, specifically addressed the issue of the conflicting evidence
and determined that Usha's version of the facts was more plausible and accurate than Niraj's,
version of the facts. Those findings shall not be set aside as they are based on substantial and
competent evidence, including testimony that produced a transcript of 240 pages and a full and
fair opportunity to produce evidence and to cross-examine the plaintiff. As the factual elements
Usha was required to show were met and the conclusions of law follow reasonably from those
facts, the district court's decision affirming the Magistrate's decision with regard to the divorce
must be affirmed. Further, the appeal to the Supreme Court has not been supported by the record
from the district court or with a legal basis on which Niraj could prevail. Consequently, the
district court's decision with regard to this matter must be affirmed.

II.

THE MAGISTRATE COURT DID NOT ABUSE ITS DISCRETION
REGARDING INTRODUCTION OF EVIDENCE; THEREFORE, THE
DECISION OF THE DISTRICT COURT AFFIRMING THE MAGISTRATE'S
DECISION MUST BE AFFIRMED.
Although the appellant, Niraj Sharma, cited I.R.E. 401 and 402, he has not provided any

law that would support his position with respect to his claim that evidence with regard to the
respondent's, Usha Pandey Sharma, alleged motivation for seeking a divorce was improperly
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omitted, so the district court's affirmation of the magistrate court's decision with regard to this
issue should be affirmed. In addition, Idaho law supports the Court affirming the district court's
decision.
Issues regarding the introduction of evidence are reviewed under an abuse of discretion
standard. Clair v. Clair, 153 Idaho 278, 282-83, 281 P.3d 115, 119-20 (2012). A trial court has
broad discretion in determining whether to admit or exclude evidence and a ruling admitting or
denying evidence will not be overturned unless the "ruling is a manifest abuse of the trial court's
discretion and a substantial right of the party is affected." Id. A "trial court does not abuse its
discretion if it (1) correctly perceives the issue as discretionary, (2) acts within the bounds of
discretion and applies the correct legal standards, and (3) reaches the decision through an
exercise of reason." Hopper et al v. Swinnerton et al, 155 Idaho 801, 806; 317 P.3d 698, 703
(2013) quoting O'Connor v. Harger Constr., Inc., 145 Idaho 904,909, 188 P.3d 846,851 (2008).
For a court in Idaho to have jurisdiction over the issue of divorce, only the plaintiff must
meet the residency requirements. LC.

§

32-701. However, for a court to have jurisdiction over

property issues in a divorce, the court must have personal jurisdiction over the defendant as well.
Personal jurisdiction can occur if the defendant has sufficient contact with a state to have
submitted to jurisdiction, if the person is found within the state, by consent, or if a long-arm
statute of a state applies. See for example World Wide Volkswagen v. Woodson, 444 U.S. 286,
100 S.Ct. 559 (1980), Burger King Corp. v. Rudzewicz, 471 U.S. 462, 105 S. Ct. 2174 (1985).
Idaho codified its long-arm statute at LC.
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in a divorce. 1

Relevant evidence is defined as "evidence having any tendency to make the

existence of any fact that is of consequence to the determination of the action more probable or
less probable than it would be without the evidence." I.R.E. Rule 401. Idaho Rules of Evidence
Rule 402 states that irrelevant evidence is not admissible. Any issues with regard to property
rights were not relevant to the matter before the Court.
In this matter, Niraj lived, at the time of the filing of the complaint, and continues to live,
in Bowie, Maryland. Prior to the trial on this matter, Niraj had only been to Idaho one time for
an approximately two-day vacation.

At the time the complaint was filed, he did not have

sufficient contact with the State of Idaho to subject him to the personal jurisdiction of the Court
on the issue of property division. The court noted and neither party disagreed that the court did
not have the authority to hear the property issues. Neither party requested property division in
their pleadings.

The complaint stated property issues would be heard in Maryland and the

counterclaim stated there were no community property issues. Also in this matter, Usha resided
in Idaho with the intent to remain in Idaho for more than six weeks prior to filing the complaint
for divorce. The court did have jurisdiction to decide the issue of divorce. The court did not
have jurisdiction to hear the matter of property division and the issue was not raised for decision
by the court, by either party in their pleadings.
1 Ownership

of real property in the state would subject the defendant to the jurisdiction of the court, but that does
not apply in this matter. J.C. § 5-514. Acts subjecting persons to jurisdiction of courts of state. Any person, firm,
company, association or corporation, whether or not a citizen or resident of this state, who in person or through an
agent does any of the acts hereinafter enumerated, thereby submits said person, firm, company, association or
corporation, and if an individual, his personal representative, to the jurisdiction of the courts of this state as to any
cause of action arising from the doing of any of said acts: (c) The ownership, use or possession of any real property
situate within this state;
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Niraj attempted to raise the issue of consequences of a divorce on property division in
Nepal. Usha objected on relevance grounds and the court determined the issue was not relevant
and excluded the evidence. Niraj has attempted to state the issue as a matter of motive for Usha
to want a divorce. The issue of rights Usha would have if granted a divorce is not relevant to the
issue of whether or not the parties were legally married. Whether a plaintiff may be able to
assert a right to property if granted a divorce is no stronger a motive for a plaintiff to want a
divorce than it is for a defendant, whose ex-spouse might gain his property, to fight for an
annulment instead.

Since the court had no authority to decide the property issue, it was

irrelevant to the matter before the court.
The court is given broad discretion to determine issues of evidence. The determination
the evidence was not relevant was within the discretion of the Magistrate, the correct legal
standard was applied, and the ruling was made as an exercise of reason as there was ample
evidence to support the decision. The court's ruling was not a manifest abuse of the Magistrate's
discretion and excluding the evidence did not affect a substantial right of Niraj. Further, the
appeal to the Supreme Court has not been supported by the record from the District Court or with
a legal basis on which Niraj could prevail. Therefore, the District Court's decision with regard to
this matter must be affirmed.

III.

THE FULL TRANSCRIPT AND ERRATA SHEET ENTERED WERE
PROPERLY BEFORE THE DISTRICT COURT AND ARE PROPERLY
BEFORE THIS COURT.
The appellant, Niraj Sharma, has not provided the record of the oral argument in the

District Court to the Supreme Court, Niraj did not appear at the hearing on the oral arguments,
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and did not pursue the matter with the lower court; therefore, this claim is frivolous,
unreasonable, and without foundation. The transcript was entered by stipulation of the parties
and counsel for each party submitted a copy of the transcript to the court. The errata sheet was
submitted without objection by the appellant and with the stipulation of the parties that the court
could listen to the hearing on disk, if the court found it appropriate to do so. Niraj made an
untimely personal objection to the admission of both documents, but did not pursue the matter in
the lower court. As no objection was raised at the time the documents were submitted to the
court, it is not an appealable issue. The Court cannot ascertain whether or not the claim would
be valid from the record presented; however, the transcript and errata sheet were properly before
the District Court and this claim should be dismissed with prejudice.
Niraj filed a notice of appeal on November 28, 2012. A notice of intent to dismiss the
appeal, filed on April 15, 2013, was sent by the court. Counsel for Niraj filed a motion to retain
the appeal on May 9, 2013, and an order retaining the appeal and setting the briefing schedule
was filed the same day. A transcript was lodged with the court on May 10, 2013. Appellant's
opening brief was filed on June 7, 2013. In preparing the respondent's, Usha Pandey Sharma's,
brief, it was discovered there were significant errors in the transcript including but not limited to
an entire section of the cross-examination of Usha missing, and words and sentences missing
throughout. Counsel for both parties discussed the matter and decided to have a conference call
with the Judge. It was determined that everyone wanted an accurate transcript to be presented to
the court for the appeal and the briefing schedule would be vacated and re-set when an amended
transcript was available. That was memorialized in the Order to Vacate Due Date for
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Respondent's Brief filed on June 20, 2013. Within that Order, it notes that, "A new briefing
schedule shall be established once the issues involving the transcript are resolved." Another
transcript was prepared, but it still had significant errors. On the front page, the Magistrate's
name was spelled incorrectly. It stated the trial had been held in Moscow, when in fact it was
held in Lewiston. There were still missing and incorrect words and phrases such as referring to
Heathrow Airport as Hebrew Airport, or Usha's father as a "Rapti" person when Usha referred to
him as a "respected" person. The transcriptionist, chosen and paid for by Niraj or his counsel on
his behalf, refused to amend the transcript further so counsel for both parties discussed the matter
and it was determined that Usha would enter an errata sheet and Niraj would not object.
The briefing and oral argument schedule was reset by order filed on December 3, 2013.
Oral Argument was scheduled for January 7, 2014. Respondent's Brief was filed on December
18, 20 l 3, the day it was due. On January 6, 2014, the day before oral argument was scheduled to
occur, Niraj filed a motion to vacate and reset the oral argument and also to allow counsel for
Niraj to withdraw. An objection to the motion was filed on January 7, 2014, by Usha.
Although the record is not before the Court, Niraj was not present on the date scheduled
for oral arguments. Niraj 's counsel stated he was ready to proceed with oral argument, should
the court not grant his motion to withdraw and vacate and reset oral argument. It was determined
that oral argument would go forward as scheduled and Niraj's counsel would be allowed to
withdraw immediately following the hearing. Both parties submitted copies of the corrected
transcript and respondent entered the errata sheet without objection, but with the stipulation of
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both parties that the District Court could listen to the hearing on disk to determine the accuracy,
if the court determined it was necessary.
There is no appealable issue with regard to the transcript or the errata sheet. The issue
was not raised appropriately with the lower court and in fact is moot, as no objection was made
so the issue was waived. The appellant cannot choose to be absent from a hearing that was
ordered and then object because he did not know what occurred at that hearing. The appellant
has the burden of proving his claim and he has not even provided the Court with a record of what
did occur at that hearing. Therefore, this claim is frivolous, unreasonable, and without
foundation and should be dismissed with prejudice.
IV.

ALL OTHER ISSUES, TO WIT, "The magistrate court erred in excluding 507 to
509; The magistrate court erred in excluding the Marriage Law of Nepal called
"Muluki Ain" submitted by the Appellant at the court; AND, No valid proof to
support the reason of irreconcilable differences," WERE NOT RAISED IN THE
LOWER COURT AND SHOULD NOT BE CONSIDERED BY THE SUPREME
COURT.
Issues not raised for appeal in the lower court will not be considered by the Supreme

Court. See for example, Michalk v. Michalk, 148 Idaho 224, 234, 220 P.3d 580,590 (2009),
McPheters v. Maile, 138 Idaho 391, 397, 64 P.3d 317, 323 (2003), Dire v. Dire-Blodgett, 140

Idaho 777,779, 102 P .3d 1096, 1098 (2004 ). The appellant, Niraj Sharma, failed to raise any
evidentiary issues with the exception of challenging the denial of testimony with regard to
potential property rights, in the district court.

The issue of valid proof of irreconcilable

differences was not raised with the district court, is absurd, and should be dismissed.
The notice of appeal filed by Niraj on November 28, 2012, in the district court, found in
the record before the Court, stated the issues on appeal as follows:
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"The pnmary issues on appeal are whether the Magistrate Court abused its
discretion in denying Defendant adequate time to prepare for trial and whether the
Magistrate Court abused its discretion in denying Defendant's claim for
annulment and granting Plaintiffs claim for divorce at trial. Additional issues
may be asserted pending further research."
[R p. 37-40] The issues actually raised in Niraj's opening brief before the Court stated,
ISSUES PRESENTED ON APPEAL
A. Whether the Magistrate Court abused its discretion m denying
Defendant's claim for annulment and granting Plaintiffs claim for divorce
at trial.
B. Whether the

Magistrate

Court erred

in

excluding

evidence of

Respondent's motive to enter into a marriage with Appellant.
C. Whether attorney fees should be awarded the Appellant pursuant to Idaho
Code§ 12-121.
[R p. 62] The "evidence of Respondent's motive to enter into a marriage with Appellant"
was addressed in the Appellant's Opening Brief beginning on page 19 of the brief: which
is page 65 in the record before the Court. The only issue raised was the exclusion of
testimony regarding Usha's possible claim to property owned by Niraj or his father in
Nepal.
Niraj's appeal to the district court did not include appeal of the denial of admission of
Defense Exhibits 507 to 509. The issue cannot properly be raised for the first time with the
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Supreme Court. In addition, Niraj does not provide the Court any legal basis on which this claim
could be pursued or granted. The claim that "[t]he magistrate [sic] erred in excluding Exhibits
507 to 509" was brought frivolously, unreasonably, and without foundation and must be
dismissed.
The record does not reflect denial of admission of "Marriage Law of Nepal called
'Maluki Ain." This issue cannot be addressed by Usha, as no indication of an Exhibit number is
provided by Niraj and counsel for Usha cannot find it. As the issue was not raised in the lower
court and does not seem to be part of the record, this claim was brought frivolously,
unreasonably and without foundation and must be dismissed.
Niraj claims there is "[ nJo valid proof to support the reason of irreconcilable differences."
Irreconcilable differences are defined in Idaho as, "those grounds which are determined by the
court to be substantial reasons for not continuing the marriage and which make it appear that the
marriage should be dissolved." I.C.

§

32-616.

The record is full of evidence of contention between the parties. Usha testified with
respect to her unhappiness, the unwanted physical relationship, the way she was discouraged
from making friends outside of Niraj's family, long work hours without pay, and her desire to
never live with the defendant again. Niraj testified as to his hurt with regard to Usha's wish to
not return to his household. He further testified as to the steps he took to try to have her removed
from the United States and his efforts to try to establish that Usha's fake wedding pictures
depicted a real marriage. The Magistrate listed several of the irreconcilable differences stating,
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" ... she did testify that there were irreconcilable differences, those being that she
didn't want to be married, she came to Idaho in July of 2011, did not return back
to Maryland, could have done that had she chosen to do that, didn't want to do
that. Her testimony was that she was not happy with Mr. Sharma, that she was
not allowed to make friends. And so I think that is clearly

that and the fact that

she filed this complaint and asked for irreconcilable differences means to me the
marriage is irretrievable .... " [Tr p. 238, L. 11-20].
Irreconcilable differences abound in this matter and the claim there is no proof of such is
either based on Niraj 's willful ignorance of the legal definition of irreconcilable differences, or to
raise another issue for which Usha would need to respond. The issue was not raised on appeal to
the district court and should not have been presented in the appeal to the Supreme Court. The
claim there is no valid proof of irreconcilable differences was made frivolously, unreasonably
and without foundation and the Court should deny the claim.
V.

ATTORNEY'S FEES MAY BE GRANTED TO THE RESPONDENT.
Attorney's fees are awarded under I.C. § 12-121 and in accordance with l.A.R. 41, when

"the action was brought or pursued frivolously, unreasonably or without foundation." Baker v.
Sullivan, 132 Idaho 746, 751, 979 P.2d 619, 624 (1999). The Court has determined that "without

foundation" includes a claim that is unsupported by relevant argument or authority. See for
example Hopper et al v. Swinnerton et al, 155 Idaho 801, 806, 317 P.3d 698, 703 (2013)
(quoting McLean v. Cheyovich Family Trust, 153 Idaho 425, 432, 283 P.3d 742, 749 (2012).
"Frivolous" has been defined in relevant part as, "lacking a legal basis, or legal merit; not
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serious; not reasonably purposeful." Black's Law Diet., Third Pocket Ed. 1996 West Publ. Co.
"Unreasonable" has been defined as, "Not guided by reason; irrational or capricious."

Id.

Further, the Court may award costs including reasonable attorney's fees under I.AR. Rule 11.2
where a party signs notices of appeal, motions, or briefs certifying that "to the best of the signer's
knowledge, information, and belief after reasonable inquiry it is well grounded in fact and is
warranted by existing law or a good faith argument for the extension, modification, or reversal
of existing law, and that it is not interposed for any improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation," and the Court finds it was
signed in violation of the Rule.
Attorney's fees were requested in Respondent's Brief filed in the appeal to the district
court in accordance with I.AR. Rule 41 and 35(b)(5). The district court addressed the issue
beginning on page 7 of its Memorandum Opinion and Order on Appeal from Magistrate Court,
which is page 100 of the record before the Court. The court determined an award of attorney's
fees was not merited due to the "circumstances of the arranged marriage which took place in
Nepal, and the unusual circumstances that led the Appellant to seek an annulment as opposed to
a divorce." [R p. 101].

The Court will not reverse the decision of the lower court on the

discretionary issue of attorney's fees, absent a showing of abuse of discretion by the court.
Sunnyside Indus. & Prof! Park, LLC v. Eastern Idaho Pub. Health Dept., 147 Idaho 668, 673,

214 P.3d 654, 659 (Idaho App. 2009). To determine whether the court abused its discretion, the
appellate Court reviews the decision to determine, "(1) whether the lower court correctly
perceived the issue as one of discretion; (2) whether the lower court acted within the boundaries
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of such discretion and consistently with any legal standards applicable to the specific choices
before it; and (3) whether the court reached its decision by an exercise of reason." Sunnyside
Indus. & Prof! Park, LLC, 147 Idaho at 674,214 P.3d at 660.

The district court correctly perceived the issue as one of discretion. The court acted
within the boundaries of its discretion, but did not act consistently within the legal standards
applicable to the specific choices before it. In looking at the entire course of the action, the court
did not reach its decision by an exercise of reason. The decision with regard to attorney's fees
denied to the respondent, Usha Pandey Sharma, should be reversed.
The appellant, Niraj Sharma, delayed the proceeding as long as he could. The record
reflects time after time, as the defendant, that he waited until the last moment to file documents
or move for a continuance. The complaint and summons were served on the defendant on May
8, 2012. [R p. 6] He did not answer until May 29, 2012. [R p. 6] The Answer did not contain a
counterclaim, bur listed some alleged defenses. [R p. 15-18]. Wynn Mosman entered a Notice of
Appearance on June 18, 2012, the day before the first scheduling conference was set. [R p. 6].
On June 19, 2012, the trial date of October 22, 2012, was set. [R p.5, and 19]. On July 6, 2012,
Wynn Mossman advised his client he needed to sign the Amended Answer and Counterclaim
because his case could not proceed without it. [R p. 90]. On July 20, 2012, Mr. Mosman filed a
motion to withdraw. [R p. 5]. On July 23, 2012, an order allowing the withdrawal was filed,
staying the proceeding for twenty-one (21) days. [R p. 22]. On August 10, 2012, the defendant
filed a notice of appearance on his own behalf. [R p. 5]. Niraj did not file an amended answer
that contained a counterclaim until September 13, 2012, the morning of a Summary Judgment
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Hearing scheduled in this matter. [R p. 4, 5, 23-27].

Niraj allegedly answered discovery

requests, but filled the document with reiterations of his alleged counterclaim rather than
answering plaintiffs Interrogatories or producing documents as requested.

[R p. 28-32].

Thomas Whitney entered a notice of appearance on behalf of Niraj, on October 3, 2012, but
Niraj continued to file documents on his own behalf. [R p. 4]. On October 16, 2012, six days
before a trial date that had been set in June, Niraj's counsel filed a motion to vacate and reset the
court trial. [R p. 4]. On October 17, 2012, Usha objected and filed a brief on the issue. [R p. 4].
An expedited hearing was set for October 18, 2012. [R p. 4, 33-34]. The trial went forward on
October 22, 2012, and a Decree of Divorce was filed. [R p. 3, 35]. Niraj raised three issues on
appeal. None of the issues were unique. Although the facts of each case are unique, and in this
case more unique than others, the defendant did not raise any unique issues for the court to
consider. Niraj challenged the Magistrate's discretion to grant a divorce over an annulment and
he challenged an evidentiary issue on the issue of evidence of potential property rights depending
on whether a divorce or annulment was granted. Due to issues with a transcript, the matter took
more than a year from the filing of the notice of appeal to the oral argument. Niraj waited until
the day before oral argument was scheduled to go forward to attempt to fire his attorney. The
briefing schedule and oral argument was reset for January 7, 2014, by order filed on December 3,
2013. Mr. Whitney filed a motion to vacate and reset oral argument and to withdraw on January
6, 2014. [R p. 2]. Oral argument went forward as ordered and a Memorandum Opinion and
Order on Appeal from the Magistrate Court was filed on January 27, 2014.
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When looking at the entire course of the proceedings, the district court erred in
determining that attorney's fees to Usha were not warranted on the appeal.

The court

erroneously categorized the circumstances of this case as unique. Yes, the parties married in
another country, and yes, Usha tried to have Niraj annul the marriage before she came to the
United States. The issues actually raised on appeal were not unique. The Magistrate as the trier
of fact found the parties to have been married.

There was ample evidence in the record to

support that decision. There was ample evidence to show that Usha lived in Idaho for more than
six (6) weeks prior to the filing of the complaint. Evidence abounded for the irreconcilable
differences determination. The facts found by the Magistrate lead reasonably to the conclusions
of law that the divorce should be granted and the claim for annulment should be denied. With
regard to the evidentiary issue, the Magistrate did not abuse his discretion in excluding testimony
regarding Usha's potential right to property in Nepal should she be granted a divorce. The issues
were not unique and the district court erred in determining they were. Therefore, the respondent,
Usha Pandey Sharma, should have been granted attorney's fees and the district court's denial of
attorney's fees should be reversed.

The appeal before the Supreme Court was brought by Niraj frivolously, unreasonably and
without foundation. In this matter, both parties agree there was a marriage that occurred between
the parties, legal documents were obtained and submitted to United States Immigration, and that
Usha came to the United States as Niraj's wife. The issue is not whether there was conflicting
evidence that might have supported Niraj 's position; instead, the issue is whether there was
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competent evidence to support the Magistrate's decision. On the issue of the divorce itself, the
record shows there was more than sufficient evidence to support Usha's position.

The

Magistrate as the finder of fact stated several times that where the evidence conflicted, the court
believed Usha.

When read as a whole, the record provides substantial, competent, though

conflicting, factual evidence to support the Magistrate's findings and the legal conclusions
followed from those facts.
There was no real triable issue of fact or a legitimate issue of law to be decided in this
appeal and therefore, the appeal was brought frivolously, unreasonably, and without foundation.
Moreover, the appellant failed to support his claims with relevant Idaho law. Niraj does not
point the Court to any statute, rule, or case law that supports his claims. Usha will address each
claim in turn as follows:
B. "The magistrate court erred in finding that Ujjwal and Usha were not married." Here,
as stated above, the appellant does not point the Court to any statute, rule, or case law that
supports his claim. Instead, the appellant seems to try to enter his own testimony, testimony
taken out of context, and evidence that was not submitted to, or was omitted by, the trial court
and not preserved for appeal, in support of his claim. The appellant accurately states that Usha
sought a divorce and he sought an annulment and states Idaho Code that would allow for the
divorce or annulment, but he does not direct the Court to any Idaho law that would allow the
Court to overturn the decision of the magistrate court or the district court's affirmation of that
decision.
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C. "The magistrate court erred in excluding evidence of USHA'S motivation for seeking
a divorce." The appellant cites I.R.E. 401 and 402, but does not tell the Court how those rules
are relevant to the issue of whether or not the Court can or should overturn the Magistrate's
decision with regard to the exclusion of evidence of property rights. The appellant does tell the
Court he has reported the respondent to USCIS in an attempt to have her green card revoked.
This information is irrelevant to the issues before this Court, except to the extent it lends
credence to the idea that this appeal was brought frivolously and in an attempt to harass the
respondent.
D. ''The magistrate court erred in excluding Exhibits 507 to 509." The appellant submits
no Idaho law that would allow for the admission of such documents. Further, the issue was not
raised with the lower court. Raising the issue of these documents for the first time in front of this
Court is unreasonable and is not supported by any Idaho law. Therefore, this claim was brought
frivolously, unreasonably, and without foundation.
E. "The magistrate court erred in excluding the Marriage Law of Nepal called 'Muliki
Ain' submitted by the Appellant at the court." The appellant makes blanket statements with
regard to facts not in evidence and states no foundation in Idaho law for raising this claim at all.
The appellant makes no reference to any exhibit number that was offered or any grounds on
which the Court should review it not being admitted. There was significant testimony from both
Usha and Niraj with regard to customs and law surrounding marriages in Nepal.

See for

example [Tr p. 16 L. 1 top. 28, L. 23; p. 38, L. 6-13; p. 66, L. 4 top. 72, L. 22; p. 76, L. 5 top.
77, L. 6; p. 86, L. 8 top. 93, L. 15; 95, L. 24 top. 98, L. 14; p. 111, L. 4 top. 131, L. 17; p. 164,
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L. 3 top. 165, L. 4; p. 174, L. 17 top. 175, L. 22; p. 214, L. 20 top. 215, L. 8]. As Niraj did not

raise this issue in the lower court, did not cite any record to review, and did not provide any law
on which his claim could be based, it was brought frivolously, unreasonably, and without
foundation.
F. "USHA'S Errata Sheet should not be considered." The appellant does cite portions of
I.R.C.P. Rules 82 and 83 in support of his claim; however, he fails to provide the Court with the
record of the admission of these documents and did not inform himself properly of how those
documents came to be in the record before raising this claim. The appellant is mistaken in his
assertion that the errata sheet was not properly served, as it was hand-delivered to his counsel at
the oral argument.

In addition, the errata sheet was entered without objection and with the

stipulation of both parties that the court could compare the transcript and Errata Sheet with the
recording of the trial, should the court find it necessary. The transcript referenced in this claim
was entered by stipulation of the parties and each party submitted a copy of it to the court. The
appellant cannot raise an objection to the submission of a document that was submitted by
agreement of both parties. It was appellant's decision to not appear at a hearing date that had
been ordered by the district court.

The appellant could have obtained a recording of the

proceeding and should have provided the transcript to this Court. Niraj did not challenge this
appropriately in the lower court, although he did file a motion he did not pursue, he did not
provide the transcript for the Court, and did not provide any Idaho law that would allow the
Court to address this issue. This claim is frivolous, unreasonable and without foundation.
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G. "No valid proof to support the reason of irreconcilable differences." This claim is
completely unreasonable. The record is full of evidence of contention between the parties. Usha
testified about her unhappiness, the unwanted physical relationship, the way she was discouraged
from making friends outside of Niraj's family, long work hours without pay, and her desire to
never live with the defendant again. Niraj testified as to his hurt and anger with regard to Usha's
wish to not return to his household. He further testified as to the steps he took to try to have her
removed from the United States and his efforts to try to establish that Usha's fake marriage was
real. Irreconcilable differences abound in this matter and the claim there is no proof of such is
either based on the appellant's willful ignorance of the legal definition of irreconcilable
differences, or to raise another issue for which Usha would need to respond.
This is a frivolous waste of the Court's time and Usha's resources. The appeal was
brought without merit. Niraj has been represented by three competent attorneys in the course of
this case. Niraj has fired each one of them. Although not relevant to the appeal, the appellant
has provided an email from his first attorney dated Friday, July 6, 2012, expressing the need to
have the Amended Answer and Counterclaim returned before his case could move forward.
[R. 90]. An amended answer and counter claim was not submitted until he faxed a copy of it to
the court on the morning of the summary judgment hearing, September 13, 2012. The email
further cautioned the appellant that it would be difficult to prove his claim in court. [R.90] He
has provided no legal support for any legitimate issues raised that would allow the Court to
assess the claims he has raised. Niraj's brief in this matter was due on July 11, 2014. That date
was set on June 6, 2014. On July 8, 2014, a motion to continue filed by Niraj was granted by the
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Court and the brief due date was changed to August 8, 2014. On August 1, 2014, a Notice of
Appearance was filed by Scott Learned on behalf of Niraj. Another motion for continuance was
granted and the brief due date was reset for September 12, 2014. Mr. Learned made a motion to
withdraw on September 10, 2014, and the briefing schedule was suspended. The motion was
granted on September 16, 2014, and briefing was suspended for 28 days. Niraj filed a Notice of
Appearance on his own behalf on September 19, 2014. Niraj's brief due date was reset for
October 24, 2014. The brief was filed on October 24, 2014.
This appeal was brought and pursued frivolously, unreasonably, and without foundation;
it was brought without merit, with unreasonable claims, and was not supported by relevant facts
and Idaho law. As a result, it is within the discretion of the Court to grant the respondent, Usha
Pandey Sharma, attorney's fees, in this matter under LC.

§

12-121. Respondent respectfully

requests she be granted attorney's fees.
This appeal was pursued in violation of I.A.R. l l .2(a). Niraj signed the notice of appeal
and motions to continue as well as the brief filed in this appeal. By signing the documents, he
was certifying that after reasonable inquiry, the matter was well grounded in facts and was
warranted by either existing law or a good-faith belief that existing law should be reviewed.
Niraj hired an attorney who was unable to produce a brief for him to file in this matter. Niraj
pursued the matter anyway and did not provide any valid basis for pursing the matter. Therefore,
Respondent, Usha Pandey Sharma, may be granted costs including attorney's fees as a sanction
for such filing. I.A.R. 1 l .2(b ).

Usha respectfully requests she be granted costs to include

attorney's fees in this matter.
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CONCLUSION
Although the evidence presented at trial by the parties conflicted, there was substantial
and competent evidence to support the Magistrate's findings of fact and the application of those
facts to the laws of the State.

The Magistrate's findings and determinations shall not be

disturbed and the determination of the district court must be affirmed.
Evidence regarding property issues was irrelevant to the issue before the court and the
Magistrate correctly determined the evidence should be excluded. The trial court has broad
discretion in deciding whether to admit or deny the admission of evidence and it was not an
abuse of that discretion for the court to deny the admission of the evidence with regard to
property issues and no substantial right of the Appellant was affected by that determination. The
determination of the district court must be affirmed.
Many of the claims the appellant attempted to raise were not presented to the district
court. As the issues were not presented below, the Court will not hear them. Those claims must
be dismissed.
There was no legitimate issue of fact or legitimate issue of law to be decided in this
appeal; the appellant did not support his claims with relevant argument or authority.

The

appellant signed his brief certifying that it was grounded in facts and was warranted by law. The
brief was not warranted by law and many of the "facts" listed in Appellant's Brief were not
presented at trial. The appellant did not provide a transcript of the oral argument before the
district court and did not support any of his claims with relevant law. It is within the discretion
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of the Court to grant attorney's fees to the Respondent in accordance with LC. § 12-121, I.AR.

11.2 and I.A.R. 41. The Court should grant attorney's fees as well as costs to the Respondent.

Dated this -/ - - day of November, 2014

Paige M. Nolta
Attorney for Respondent

, 2014, I caused a
I hereby certify that on th;Ei~I~l;~;~fOF'-J1~~I~~: 1A{(c:
true and correct copy of the foregoing to be served upon the following by the following method:

[ ] Hand delivered by providing a copy to:
Valley Messenger Service
Mailed and postage paid
[ ] Certified mail
[ ] Faxed
[ ] Hand delivered

Niraj J. Sharma
13024 4th Street
Bowie, Maryland 20720
(pro se), for Appellant
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